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Notice: DECISIONS ISSUED BY THE APPEALS COURT PURSUANT TO ITS 
RULE 1:28 ARE PRIMARILY ADDRESSED TO THE PARTIES AND, 
THEREFORE, MAY NOT FULLY ADDRESS THE FACTS OF THE CASE OR 
THE PANEL'S DECISIONAL RATIONALE. MOREOVER, RULE 1:28 DECISIONS 
ARE NOT CIRCULATED TO THE ENTIRE COURT AND, THEREFORE, 
REPRESENT ONLY THE VIEWS OF THE PANEL THAT DECIDED THE CASE. A 
SUMMARY DECISION PURSUANT TO RULE 1:28, ISSUED AFTER FEBRUARY 
25, 2008, MAY BE CITED FOR ITS PERSUASIVE VALUE BUT, BECAUSE OF 
THE LIMITATIONS NOTED ABOVE, NOT AS BINDING PRECEDENT.

PUBLISHED IN TABLE FORMAT IN THE MASSACHUSETTS APPEALS COURT 
REPORTS.

Judges:  [*1] Kantrowitz, Katzmann & Hanlon, JJ.

Opinion

MEMORANDUM AND ORDER PURSUANT TO RULE 1:28

The plaintiff appeals from an order of the Probate and Family Court dismissing her 
complaint for modification of a 2008 judgment ordering grandparent visitation, and 
then sua sponte dismissing the earlier complaint for visitation. She argues that the 
judge misread G. L. c. 119, § 39D, when he declared that she lacked standing to 
seek visitation rights. We agree and vacate the judgment and the postjudgment 
orders.

The plaintiff is the grandmother of a minor child born to her daughter in 2004 
during the daughter's marriage to the defendant, who is the child's father. The 

1 Michael J. Swistak, the plaintiff's husband, was also a plaintiff in this action. We were informed at oral argument that he since 
has died.



daughter died in an accident in 2005. In 2007, the plaintiff and her husband 
(grandparents) filed with the Probate and Family Court a complaint for 
grandparent visitation. On April 10, 2008, the parties entered into a judgment by 
stipulation whereby the grandparents were granted regular, weekly visitation with 
the child, including one full week during each summer. Over time, according to the 
plaintiff, the agreed visitation time expanded.

On June 29, 2009, the grandparents filed a complaint for modification to formalize 
the expanded visitation  [*2] schedule; they also attached a document making 
negative allegations about the father's parenting. While that matter was pending, 
the father, on the advice of the child's therapist, filed a motion for further temporary 
orders seeking to terminate the visits temporarily or for the judge to order that they 
be supervised. On May 19, 2010, the judge allowed the father's motion to 
terminate visitation temporarily.

On October 18, 2011, the grandparents filed a motion for further temporary orders 
seeking to reinstate the weekly visitation schedule. The parties appeared before 
the court on the following day. At the hearing, the judge informed the grandparents 
that the child had been adopted by the father's new wife and that the plaintiff was 
"not the grandmother anymore, legally" because "as soon as a child's adopted by 
another parent, that cuts off the entire other family." The judge opined that, after 
review of the petition for adoption (notably, adjudicated by the same judge 
approximately three and one-half weeks earlier on September 22, 2011), the 
grandparents no longer had standing under G. L. c. 119, § 39D,2 "as an adoption 
ha[d] taken place" which "terminates all prior Orders." Without  [*3] hearing further 
from the grandparents' counsel, the judge then denied their motion for further 
temporary orders and, also, sua sponte, dismissed both the complaint for 
grandparent visitation and the grandparents' complaint for modification.

The grandparents filed two postjudgment motions, seeking to draw the judge's 
attention to the wording of the statute, which specifically excepted stepparent 
adoptions. Both were denied with the endorsement that the "former grandmother 
has no standing as child was adopted." The judge issued findings and rulings on 
March 19, 2012, describing the contentious history between the parties and 

2 General Laws c. 119, § 39D, as appearing in St. 1991, c. 292, provides for visitation rights to certain grandparents of unmarried 
minor children. It states that "[n]o such visitation rights shall be granted if said minor child has been adopted by a person other 
than a stepparent of such child and any visitation rights granted . . . prior to such adoption of the said minor child shall be 
terminated upon such adoption without any further action of the court" (emphasis supplied).
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